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i
 The designation of which countries constitute developing countries is in general – though not always - based 
on self-selection; see The World Trade Organisation ‘Development: Who are the Developing Countries? 
http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm). 
ii
 This tally of SDT does not include the recently entered into force WTO Agreement on Trade Facilitation and 
so the figure is certainly greater than 170. 
Page 22 of 24Journal of International Trade Law and Policy
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
Journal of International Trade Law and Policy 23
                                                                                                                                                                                            
iii
 The allocation of jurisdiction on this issue has been left incomplete or ‘muddy’ to encourage countries to 
reveal information to each other in order to bargain; (Trachtman, 2007, p. 646).  
iv
 See comments of the representative of India, (WTO, 2015a, at para. 54).  
v
 See comments of the representative of United States, (WTO, 2015a, at para 52) 
vi
 See comments of the representative of Barbados, (WTO, 2015a, at para 22)  
vii
 At the same time as the promulgation of the Doha Ministerial Declaration, Members adopted a Decision on 
Implementation Related Issues and Concerns; WTO, 2001b. 
viii
 See comments of the representative of Nepal, (WTO, 2015a, para 51).  
ix
 See also Third World Network (TWN, 2017) which provides a useful overview of a July 2017 proposal from 
the ACP, African Group and LDC Group (JOB/DEV/47) which, ‘expressed sharp concern over the manner in 
which attempts to improve the existing S&DT provisions as per the decision on implementation issues and 
concerns as well as on paragraph 44 of the Doha Ministerial Declaration - "which mandates to review all 
special and differential provisions with a view to strengthening them and making them more precise, effective, 
and operational" - have been jettisoned time and time again” 
x
 See comments of the representative of the European Union, (WTO, 2015a, para 55) 
xi
 Other proposals have been raised to bring about the ‘effective operationalization’ of Article 10.1 SPS; see 
G/SPS/35 and JOB(07)/99 
xii
 It should be noted that the 2013 Bali WTO Ministerial meeting saw Members adopt a significant Decision 
authorising the introduction of a Monitoring Mechanism for special and differential treatment (WTO, 2013). 
Unfortunately, however, the Monitoring Mechanism, while praised in numerous quarters at the time of its 
promulgation, has proven to be a resolute failure, an empty tool box spurned by the very Members it was 
designed to assist. In a recent meeting of the WTO Committee on Trade and Development, the representative 
of Ecuador noted that, “she wished to share some thoughts as to why the MM had not been made 
operational. She said that the MM did not have a negotiating mandate, and could only make 
recommendations. The objective of the Mechanism was to monitor the implementation of S&D provisions that 
were identified to be strengthened in the context of the negotiations under paragraph 44 of the Doha 
Declaration” (see WTO, 2017. P. 2).  
xiii
 In this context, see for example paragraph 10.2 of the Implementation Decision (WTO, 2001b) regarding the 
proposal that ‘developing countries with a view to achieving legitimate development goals, such as regional 
growth, technology research and development funding, production diversification and development and 
implementation of environmentally sound methods of production as non-actionable subsidies’ and tiret 40 of 
the compendium on outstanding implementation Issues such that in relation to TRIMS, ‘Specific provisions 
shall be included in the Agreement to provide developing countries the necessary flexibility to implement 
development policies (intended to address, among others, social, regional, economic, and technological 
concerns) that may help reduce the disparities they face vis-à-vis developed countries.’ 
xiv
 For a summary of recent proposals from the ACP, African Group and LDCs for additional flexibilities in areas 
such as TRIMS, see TWN (2017).  
xv
 Indeed, according to the representative of Japan, ‘Finding realistic solutions to [SDT] was a tough challenge 
because some of the proposed solutions could undermine the basic concepts of the WTO,’ (WTO, 2015a, para 
14) 
xvi
 For a useful summary of the TFA, see WTO, ‘The Trade Facilitation Agreement: An Overview’ 
https://www.wto.org/english/tratop_e/tradfa_e/tradfatheagreement_e.htm (accessed 22 June 2017)   
xvii
 In respect of Article 18.2 TFA – note the operative word ‘shall’ in the direction for the Committee to 
establish an Expert Group  
xviii
 The relevant provision directs that, ‘‘Where a developing or least-developed country Member continues to 
lack the necessary capacity, implementation of the provision(s) concerned will not be required until 
implementation capacity has been acquired.” 
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